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THOE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

PRICE DANIEL

ATTORNEY GEMNKER.OAI.

June 28, 1947

Hon. W. C. Hancock, Opinion No. V-272

County Attorney,
Camp County, Re: Compensation of Coun-
Fittsburg, Texas ty Attorney when as~

sisting the District
Attorney in the prose-
‘ cution of cases in the
Dear 3ir: _ ‘ District Courts

We refer to your letter of June 4, 1947,
which reads in part as follews:

"Article 26 of ths Cede of Criminal
Frocedure provides, lm part: 'The County
Attorne{ sbhall attend the terms of all
courts in his county below the grade of
Digtrict Court, and shall represent the
State in all criminal cases under exami-
nation for prosecution in said county and

- in the absence of the District Attorney
he shall represent the State alone, or
when requested shall aid the District At-
torney in the prosscution of any case in
behalf of the State in the District Court,
and in such cases he shall receive all or
one-half of the fees allowed by law to
Distriet Attorneys, according as he acted
alone er jeintly.’

. "Inasmuch as the distrioct attorney
in this district does not receive fess
and instead is paid a salary I would like
to know whether or net I could be required,
as county attorney, to assist in the prese-
cution of cases in the district court, and
if so what compensation I would be entitled
to receive therefor.n

The 76th Judiclial Distriot consists of the
following counties: Titus, Franklin, Camp, Morris, and
Marion. There is a duly elected, qualified, and acting
District Attornsy in said District.
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The remainder of Article 26, C. C. P., not
quoted by you, reads as follows:

" « - In such capes he shall receive all
or one-half of the fees allowed by law to
the district attorney whose duties he per-
forms, or assists in performing, but shall
receive no part of the constitutional sal-
ary allowed to such district attorney, ac-
cording as he acted alone or jointly; pro-
vided that fees collected by the county
attorney from the State for such services
shall be deducted by the Comptroller of
Public Accounts from the fees which other-
wise would have been paid to the district
attorpney had he represented the BState a-
long; provided further this article shall
net be construed as inhibiting any county
attorney from voluntarily, with the con-
sent of the district attorney, assisting
the district attorsey in the performance
of his respective duties, without compen-
satien.”

Section 21 of Article ¥V of the State Consti-
tution is in part as follows:

". « «The county attorneys shall rep-
resent the State in al)l cases in the dls-
trict and inferior courts im their respeoc-
tive counties; but if any county shall be
included in a district in which there shall
be a district attorney, the respective du-
ties of district attorneys and county.attor-
neys shall in such counties be regulated by
the Legislature. The Legislature may pro-
vide for the electlion of distriet attorneys
1n such districts, as may be desmed neces-
sary, and make provisions for the compensa-
tion of dlstrict attorneys, and county at-
toreeys; provided, distrioct attorneys ahall
receive an annual salary of frive hundred
dollars, to be paid by the Btate, and such
feez, commissions and perquisites as ﬂl{ be
provided by law. County attorneys shall re-
ceive as compensation only such fees, conm-
missions and perquisites as may be prescribed
by law."
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In the case of Voges v. Sheppard, 123 Tex.
96, 67 5. Vi. 24 856, under similar facts as involved
here, the Commission of Appeals had this to say:

"It 1s at once apparent that a pur-
pose of Artiole 1025 was to respend to
the call of Article 26 for compensation
to the county attorney for the services
prescribed by the latter statute as a
subject for compensation, There is lit-
tle doubt that in namineg that officer,
along with the district attorney, as a
beneficiary of the fees prescribed in
irticle 1725, the legislature had in im-
mediate contemplation the provisions of
the other article regarding the compen-
sation of the county attorney in relony
trial~, aid which, 1n express terms
11imit sucl compenrsation to 'Tees aIfow—
ed by law to 'isirict attarneys.’' J1t ls
thus seen that Lhc Tight Of Eﬁe relator
to fees in casges of felony conviction,
as prescrlbed in Article 1025, depends
on whether such fees are allowed to the
district attorney of tne district which
embraces Wilson County. That said dis-
trict attorney ics not allowed sa&id fees
is plainly disclosed by the provisions
of Article 1021; for the last-mamed ar-
ticle provides, in substance, that a
district attorney, in a distriet com-
posed of two or more counties, shall re-
ceive a per diem compensation, depend-
ing upon his attendance upon the sesasien
of the court in the necessary performance
of his official duty. « " (Emphasie
added)

The Court thereupon held that a county atter-
pey was not entitled to a mandamus against the Comptrol-
ler to compel him to i ssue a warrant in favor of the c¢oum~
ty attorney for services performed at the request of the
district attermey in assisting him in felony cases, and
for representing the State 1n habeas corpus oases involv-
ing felenies.

Therefore, in view of Article 26 suprs, you
are respectfully advised that it is tke opinion of this
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Department that the Ceumty Attermey of Camp County is
required to assist 1n the prosecution of cases in the
District Court, when requested by the District Atterney;
and further, since Pistrict Attorneys are no leager tcem-
pensated on a fee basis, but by the payment of ah anaual
salary, and the Leglslature has made no provision for
compensating the County Attorney who assists the District
Attorney in the prosecution of cases in the District Court
by apportioning to him a part of the salary to be palad

to the Distriot Attorney, it follows that the County At-
torney is not entitled te compensation for such services
rendered.

SUMNARY

The County Attorney of Camp County is
required to asaist the Distriet Attorney in
the prosecution of cases in the District
Court when requested, and further the County
Attorney is not entitled to compensation for
such services rendered, since there is no
statutory provision for the same. Art. 26,
C. C. P.: YVoges v. Sneppard, 87 S. V. 24
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Yours wvery truly, ..
ATTORNEY GENERAL OF TEXAS
By ,qﬁﬁzaacec126224¢f
Bruce Allen
BA:erc:WB Assistant
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